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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON  SAFETY BQOARD
WASHI NGTQN, D. C

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D.C

on the 24th day of Cct ober, 1992

THOVAS C. RI CHARDS
Adm ni strator,

Federal Aviation Adm ni stration,

Conpl ai nant ,
Docket SE-10606
V.
SHELDON LEE RUDZEK,

Respondent .

OPI NI ON AND ORDER

Respondent appeals fromthe oral initial decision of

Adni ni strative Law Judge John E. Faulk issued in this proceeding

on August 15, 1990 at the conclusion of an evidentiary hearing.’

The law judge affirmed an order of the Administrator issued on

October 24, 1989, suspending respondent’s airman certificate for

120 days for violations of sections 91.105(a), 135.207, and 91.9

‘A copy of the oral initial decision, an excerpt fromthe
transcript, 1is attached.
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of the Federal Aviation Regulations (FAR), 14 CF.R Parts 91 and
135.°

On Decenber 22, 1988, respondent acted as pilot in conmmand
of a Bell Mdel 206L-1 helicopter flying under visual flight
rules (VFR) from Marion, Illinois to Cape G rardeau, M ssouri as
a helicopter emergency medical service operation covered under 14
C.F.R Part 135. This flight was the return trip after picking
up a seriously injured patient in Marion, Illinois. Fog and the
| oss of any visual surface light reference led to the crash
| anding of the helicopter. A flight nurse, a respiratory
technician, and the patient were all fatally injured in the
crash. The helicopter was destroyed.

Respondent does not deny that he operated the helicopter
out side the mandates of FAR sections 91.105(a) and 135.207. He

asserts that this operation was excused by FAR sections 91.3 and

‘FAR sections 91.105(a), 135.20.7, and 91.9 as were in effect
at the tine of the incident state, in relevant part:

"§ 91.105 Basic VFR weather mini muns.

(a) Except as provided in 8 91.107, no person may operate
an aircraft under VFR when the flight visibility is less, or at a
di stance fromclouds that is less, than that prescribed for the
corresponding altitude in the follow ng table: [ showi ng that

within controlled airspace the flight visibility nust be three
statute mles].

"8 135.207 VFR. Helicopter surface reference requirenents.

No person may operate a helicopter under VFR unless that
erson has visual surface reference or, at night, visual surface
ight reference, sufficient to safely control the helicopter.”

"§ 91.9 Careless or reckless operation,.

Aircraft operations for the purpose of air navigation. No
person nmay operate an aircraft in a careless or reckless nanner
so as to endanger the life or property of another.
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135.19,° permtting operation outside of the regulations in
emergency situations. Therefore, he further asserts that he did
not act carelessly or recklessly under FAR section 91.9.

Respondent does not claimthat the energency was related to
the patient he was carrying. He claims that a sudden change in
t he weat her caused the situation which made it necessary for him
to operate outside the regulations.

The testinony fromthe wtnesses and the exhibits put on by
t he respondent showed that when respondent originally departed
St. Francis, the Cape Grardeau hospital facility, the weather
was remarkably clear, but that during the return trip an
advection fog, which was very heavy and unforecast, appeared
quite suddenly. However, considering the fact that this flight
was a Part 135 passenger carrying flight, the law judge correctly
found that the respondent did not meet his duty of due care. The
| aw judge suggested that this duty m ght have been net by

acquiring adequate and correct weather reports from the best

FAR sections 91.3(b) and 135.19 read, in pertinent part:
"§ 91.3 Responsibility and authority of the pilot in command.

(b) In an energency requiring inmediate action, the pilot
in command may deviate fromany rule of this subpart or of
Subpart B to the extent required to neet that energency."

"§ 135.19 Emergency operations. ) )

(b) In an energency involving the safety of persons or _
property, the pilot in command may deviate fromthe rules of this
part to th§ extent required to meet that emergency.”
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sources available*and by calling the designated air traffic
control center before proceeding under IFR conditions into a
control zone. Because the respondent has not adequately shown
that he took every step to prevent or avoid an energency, the
enmergency is of his own makings Therefore, the Board affirns
the law judge’s finding that the respondent’'s emergency defense

does not apply.

‘Respondent obtained the ternmnal forecast for the Cape
G rardeau area from the National Wather Service at 7:00 p.m on
Decenber 21, 1988. Respondent took off from Cape G rardeau at
3:00 a.m on Decenber 22, 1988. The crash occurred at
approximately 4:30 a.m on Decenber 22, 1988. Respondent's only
verification of the forecast was through observation.

"It is well settled that the excul patory effect of Section
91.3(b) is applicable only when the |IFR weather conditions in
which a pilot finds hinmself were unforeseeable and not avoi dable
by the exercise of sound judgnent before and during the flight."
%foo%notes omtted) Admnistrator v. Austin, 2 NISB 662, 663

1974) .
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ACCORDI NGLY, |IT IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision and the order of suspension are
affirned; and
3. The 120-day suspension of respondent's airman

certificate shall begin 30 days fromthe date of

service of this order."®

VOGT , Chairman, COUGHLIN, Vice Chairnman, LAUBER, HART, and
HAMVERSCHM DT , Menbers of the Board, concurred in the above
opi nion and order.

‘For the purposes of this order, respondent mnust physically

surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



